United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




No. 1 (>39. 


410 


cKoKdK .i nkkkkkm.k. akkku.ant, 


/•.S'. 


IIKNUY n K. MACI-’A i;l..\NI). IIKNKY I.. WKST. AND 
.loll.N lilDDi.K. OoM.MlSSloNi:i;s oK TI1K DISTUKT 
OK ('oIJ'.M l!l A. AIM’K.I.KKKS. 


AIM* !•: A 1. FI.'IIM Til K si' |>K KM !•; OH'liTuK Till'. I >ISTK It ’ P OK COM M 151 A. 


i* 1 11 . 1 ’.i> i>i;<imibi:k -jm. 1005. 








nor up mis» m wmlcr ro aiuu ■ 

JANUARY TERM, 1 U 06 . 

No. 1639. 


GEORGE J. SEUFFERLE, APPELLANT, 

vs. 

♦ 

HENRY B. F. MACFaRLAND, HENRY L. WEST, AND 
JOHN BIDDLE, COMMISSIONERS OF THE DISTRICT 
OF COLUMBIA, APPELLEES. ' 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


INDEX. 

Original. l*rlnt. 


Caption. a 1 

Petition of Commissioners of District of Columbia. 1 1 

Exhibit D. C. No. 1. 8 4 

Order for appearance of F. Snowden Hill. 9 4 

Order appointing Commissioners. 9 5 

Answer of George J. Seufferle. 10 5 

Memorandum: Report and appraisment of commissioners filed... 14 7 

Memorandum : Exception to and notice of dissatisfaction by George 

J. Seufferle, &c. 14 7 

Memorandum: Exception to and notice of dissatisfaction by peti¬ 
tioners . 14 7 

Order vacating report and award of commission. 15 8. 

Verdict of jury. 10 S 

Return of United States marshal. 20 11 

Memorandum: Motion in arrest of confirmation of verdict of jury 

by Geo. J. Seufferle. 22 11 

Memorandum: Exceptions to verdict and motion for new trial by 

Geo. J. Seufferle. 22 11 

Memorandum: Motion to confirm verdict of jury by petitioner.... 22 11 

Order overruling and denying motion for new trial. 22 11 

Appeal and order for citation.„. 23 12 

Citation. 25 13 

Memorandum: Order fixing penalty of appeal bond for costs$100. 26 13 

Memorandum: Appeal bond filed. 26 13 

First bill of exceptions. 27 14 

Second bill of exceptions. 40 -21 

Directions to clerk for preparation of record on appeal to Court of 

Appeals. 43 22 

Clerk’s certificate. 46 24 


Jijod & DimvKibBtt (Inc.), Printers, Washington, D. C., December 22, 1905. 

























in the Court of Appeals of the District of Columbia 


George J. Skufferjt.e, Appellant, ) 

vs. > No. 1639. 

Henry B. P. Macfarland kt al. 1 


a Supreme Court of the District of Columbia. 

In re Condemnation of Land for Outfall Sewer, &c. District Court. 

No. 634. 

United States of America, District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Petition. 

Filed January 17,1905. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

In re Condemnation of Land for Outfall Sewer, &c. District Court. 

No. 634. 

The petition of Henry B. F. Macfarland, Henry L. West, and John 
Biddle, respectfully shows as follows: 

1. That they are the Commissioners of the District of Columbia, 
and file this petition for the purpose of acquiring the land and 
rights of way hereinafter mentioned by conedmnation, for an outfall 
sewer. 

2. That by the provisions of Chapter XV of the Code of Law for 
the District of Columbia, the Commissioners of said District are au¬ 
thorized to procure land for a right of way for sewers, or for any 
other municipal use authorized by Congress, and to acquire the 
same by condemnation under judicial process whenever it is neces¬ 
sary or advantageous for them to do so. 

3. That your petitioners have heretofore acquired certain land 
and rights of way, by condemnation, for the said outfall sewer, but 
that, in the judgment of your petitioners, it is necessary and advan¬ 
tageous for the District of Columbia to procure the fee simple 

2 title to those pieces and parcels of land situate in the District 
of Columbia, hereinafter particularly described; and, also, 

the rights of way through those pieces and "parcels of land in the 
1-—1639a 
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District of Columbia, hereinafter particularly described, for the said 
outfall sewer, in continuation thereof. 

4. That your petitioners have endeavored to acquire the said land 
and rights of way by purchase from the owners thereof, but cannot 
obtaiu the same at a price satisfactory to your petitioners. 

5. That the land, the fee of which is needed for the purpose afore¬ 
said, is particularly described as follows: 

First. Parts of lots numbered 15,16, and 17, of Giesboro Manor, 
in the District of Columbia, as said lots are recorded in County Sub¬ 
division Book, Governor Shepherd, page 90, of the office of the Sur¬ 
veyor of said District, said parts of lots being included within 
the following bound's: Beginning on the south of said lot num¬ 
bered 17,110 feet from its most westerly corner, thence running 
north 43° 25' east to the north line of said lot numbered 15, thence 
running westwardly along said north line of lot numbered 15, to the 
northwest side of said lot numbered 15, thence following the north¬ 
west boundaries of lots numbered 15,16 and 17 to the most west- 
wardly corner of lot numbered 17, thence to the place of beginning, 
containing 25,220 square feet. 

Second. Part of lot one (1), of a subdivision of lot G of the sub¬ 
division of a part of a tract of laud called “ Bellevue/’ in the 

3 District of Columbia, included within the following bounds: 
Beginning at the most southwest corner of said lot num¬ 
bered 1, thence running easterly along the south line of said lot 
numbered 1,100 feet, thence running northerly and perpendicular 
to said line 340 feet to the Potomac River, thence following the east 
side of the Potomac River to the place of beginning, containing 
about 17,000 square feet. 

* 6. That the rights-of-way needed for the aforesaid sewer are par¬ 
ticularly described as follows: 

First. A right of way twenty (20) feet wide through lots num¬ 
bered 18 and 19, of Giesboro Manor, in the District of Columbia, as 
said lots are recorded in County Subdivision Book, Governor Shep¬ 
herd, page 90, of the office of the Surveyor of said District, the center 
line of said right of way being described as follows: Beginning on 
the north line of said lot numbered 18, 100 feet from its most 
northerly corner, thence south 43° 26' west 310 feet, thence south 
25° 45' west to the south line of lot numbered 19, containing 9,260 
square feet. 

Second. A right of way twenty (20) feet wide through lots num¬ 
bered 13 and 14 of Giesboro Manor, in the District of Columbia, as 
said lots are recorded in County Subdivision Book, Governor Shep¬ 
herd, page 90, of the Office of the Surveyor of said District, the 
center line of said right of way being parallel to and distant 195 
feet from the center line of the Alexandria Branch of the Baltimore 
and Ohio Railroad and lying west of said railroad, and containing 
21,720 square feet. 

4 Third. A right of way twenty (20) feet wide through lots 
numbered 5, 9 and 10, of Giesboro Manor, in the District of 

Columbia, as said lots are recorded in County Subdivision Book, 
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Governor Shepherd, page 90, of the office of the Surveyor of said 
District, the center line of said right of way being parallel to and 
distant 195 feet from the center line of the Alexandria Branch of 
the Baltimore and Ohio Railroad and tying west of said railroad, 
and containing 46,030 square feet. 

Fourth. A right of way twenty (20) feet wide through lot num¬ 
bered 3, of Giesboro Manor, in the District of Columbia, as said lot 
is recorded in County Subdivision Book, Governor Shepherd, page 
90, of the office of the Surveyor of said District, the center line of said 
right of way being parallel to and distant 195 feet from the center 
line of the Alexandria Branch of the Baltimore and Ohio Railroad 
and lying west of said railroad, and containing 16,000 square feet. 

Fifth. A right of way twenty (20) feet wide through the property 
of George J. Seufferle, in the District of Columbia, the center line of 
said right of way being described as follows: Beginning at a point 
on the south line of lot numbered 3, of Giesboro Manor, with a per¬ 
pendicular distance of 195 feet westerly from the Alexandria Branch 
of the Baltimore and Ohio Railroad, thence south 25° 45' west 1,360 
feet, thence south 39° 48' west 1,200 feet to the south boundary of 
the land owned by said George J. Seufferle, and containing 51,240 
square feet. 

Sixth. A right of way twenty (20) feet wide through lot 

5 numbered 1, of a subdivision of lot “ G ” of the subdivision of 
a part of u tract of land called “ Bellevue,” the center line of 

said right of way being described as follows: Beginning on the 
north line of said lot numbered 1, distant 200 feet from its northeast 
corner, thence south 39° 48' west 60 feet, thence south 62° 59' west, 
1,170 feet, thence west 100 feet, containing 26,700 square feet. 5 

7. That the names of the owners of the hereinbefore described land, 
and of other persons interested therein, so far as the same can be 
ascertained by your petitioners, are as follows, to wit: 

Richard T. Wilson, The United States Realty Company of Wash¬ 
ington, D. C., Maxwell R. Brothers, William H. McElfresh, F. 
Snowden Hill, George J. SuefFerle, Arthur E. Randle, Harriet S. 
Randle, Ralph P. Barnard, Guy H. Johnson, Tyrrell E. Biddle, ’ 
Isadore T. Young, George E. Hamilton, Michael J. Colbert, Joseph 
N. Young, Henrietta E. Ewing, Etta Brent Heiskell, Henrietta 
Brent Heiskell, Alfred T. Grimes, Christian G. Lederer, Henry H. 
Bergman, Metropolis Building Association, Albert L. Richardson, 
Louis J. Smith, William N. Freeman, and Albert A. Wilson, all of 
whom, it is believed by your petitioners, reside within the District of 
Columbia. 

8. That a plan of the aforesaid land is hereto attached, and 
marked “ Exhibit D. C. No. 1.” 

The premises considered, your petitioners pray:— 

First. That the persons mentioned in paragraph seven of this peti¬ 
tion, and all other persons interested therein, may be cited to appear 
in this court at a time to be fixed by this court to answer this 

6 petition, and the prayers thereof. 

Second. That those pieces and parcels of land mentioned 
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and described in paragraph five of this petition be condemned for 
the aforesaid Outfall Sewer, and that rights of way twenty (20) feet 
wide be condemned for said Outfall sewer through those pieces or 
parcels of land mentioned and described in paragraph six of this 
petition. 

Third. That the Court appoint three capable and disinterested 
commissioners to appraise the value of the land to be taken for the 
purpose aforesaid, under such regulations as to notice and hearing 
as may seem meet. 

Fourth. And that such other proceedings may be taken and such 
orders made in the premises as the nature of the case may require. 

HENRY B. F. MACFARLAND, 
HENRY L. WEST, 

JOHN BIDDLE, 

Commissioners, D. C. 

A. B. DUVALL, 

A. LEFTWICH SINCLAIR, 

Alt’ys for Petitioners. 


District of Columbia, ss: 

Personally appears Henry B. F. Macfarland, who upon oath says, 
that he is President of the Board of Commissioners of the District of 
Columbia, whose foregoing petition he has read, and that the facts 
therein stated are true to the best of his knowledge and belief. 

HENRY B. F. MACFARLAND. 


Subscribed and sworn to before me this 17th day of Jan¬ 
uary, A. D. 1905. 

WILLIAM TINDALL, 

[seal.] Notary Public, D. C. 


(Here follows diagram marked p. 8.) 


9 Order for Appearance. 

Filed February 9,1905. 

In the Supreme Court of the District of Columbia, Holding a District 

Court the 9th Day of February, 1905. 

In re The Condemnation of Land for Outfall Sewer, &c. No. 634 

Dist. Doc. 

The clerk of said court will enter my appearance in above caso 
for George J. Suefferle, and William H. McEIfresh and F. Snowden. 
Hill, trustees. 

F. SNOWDEN HILL, 
Attorney for Above-named Defendants. 








182.33 Acres 
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Order Appointing Commissioners. 

Filed April 5,1905. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

In the Matter of the Condemnation of Land for an Outfall Sewer, 

etc. No. 634. District Court Docket. 

It appearing to the court that the owners of, and other persons in¬ 
terested in, the land and premises mentioned and described in the 
petition filed in the above-entitled cause, have been duly 
10 cited to appear herein, and that a copy- of the order passed 
herein on the 18th day of January, A. D. 1905, has been pub¬ 
lished, as required by said order, it is, this 5th day of April, A. D. 
1905, ordered, that Thomas W. Smith, John F. Cook and Joseph B. 
Bailey, be, and they are hereby, appointed commissioners to ap¬ 
praise the value of the respective interests of all persons concerned 
in the land and premises mentioned and described in the said peti¬ 
tion, after ten days’ previous notice of the time and place fixed for 
the hearing of testimony, to the parties in interest, or their attor¬ 
neys of record, and to proceed further in accordance with chapter 
XV of the Code of Law for the District of Columbia, under which 
this proceeding was instituted. 

By the court: 

ASHLEY M. GOULD, Justice. 


Answer of George Seufferle. 

Filed May 2,1905. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

In re The Condemnation of Land for an Out-fall Sewer, etc. District 

Court. No. 634. 

George J. Seufferle, one of the respondents named in the petition 
filed in this cause, for separate answer to so much of said petition 
as he is advised it is proper and necessary for him to answer, 
says: 

11 1. He is the owner in fee simple of a tract of land in the 

District of Columbia through which tract a right-of-way for 
said out-fall sewer is sought to be condemned in this proceeding, 
and his said tract of land is known as part of “ Lower Giesboro,” 
contains one hum)red and eighty-eight acres, is in one body and 
forms one estate, lies upon the Potomac River, (a navigable stream) 
and possesses a shore and water front on said river of about two 






6 


GEORGE J. SEUFFERLE VS. 


thirds of a mile, with all riparian rights and water privileges ap¬ 
purtenant thereto. 

2. He does not know and, therefore, neither admits nor denies 
that it is necessary to acquire by condemnation the right of way for 
said out-fall sewer through his said land, as set forth in said Peti¬ 
tion but he insists on strict proof thereof. 

3. He objects to the taking of any of his said land or any interest 
therein, for a right of way for said out-fall sewer and insists, should 
this be done over his objection and against his will that just and 
full compensation shall be first allowed and paid to him : 

(a.) for said right of way through his said tract of land and prop¬ 
erty, at its fair and full value according to the best uses to which it 
may be applied ; and 

(6.) for the value of the crops growing upon the land to be taken 
for said right of way and the destruction of the top-soil thereof 
which is rich and valuable for farming and gardening purposes 
while the sub-soil is not; and 

(c.) for injury to his said tract of land and property arising 

12 from destruction or impairment of the existence or capacity 
of drainage for that portion of said tract on the northerly side 

of said right of way ; and 

(< d ) for the depreciation in the value of his said tract of land, 
property, appurtenances and privileges (remaining after the taking 
of said right of way for said sewer), which depreciation will be 
caused by, and arise from, the construction and operation of said 
sewer and the passage of sewage through the same to its out-let in 
the channel of said river, (which outlet is only some twelve hundred 
feet beyond his said tract of land and property), and the discharge 
there of said sewage, into the tidal waters of said river, subject to 
the natural action and forces thereof, according to the plans of said 
out-fall sewer, (which is to receive and dispose of all the sewage of 
the City of Washington with a present population of about three 
hundred and twenty thousand inhabitants and rapidly growing), 
resulting in said sewage, or a large part thereof,beiug brought back 
to and deposited upon respondent’s said shore and tract of land by 
the flood tides of said river, thereby and by the emanations and un¬ 
healthy, foul fetid and poisonous odors from said sewage deposited 
or discharged as aforesaid, greatly injuring the salubrity, healthful¬ 
ness, saleability and value of said whole tract of land, property, 
privileges and appurtenances remaining after the taking of said 
right of way for said sewer; and 

(e.) for the depreciation in the value of said tract of land, prop¬ 
erty, privileges and appurtenances (remaining after the taking of 
said right of way for said sewer) which depreciation will be caused 
by, and arise from the said sewage discharged into the tidal 

13 waters of said river ns set forth in the above clause (d), nec¬ 
essarily resulting in said sewage or a large part thereof being 

brought back by the flood tides of said river and deposited beneath 
the waters thereof in front of respondent’s said tract of land prop¬ 
erty, diminishing the depth of water there and impairing and de- 
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predating the rights of wharfage, and wharves and riparian rights 
appurtenant to said tract of land and property remaining after the 
talcing of said right of way for said sewer. 

4. By taking of said right of way for said out-fall sewer and the de¬ 
preciation in value of what will then remain of his said tract of land, 
property, privileges and appurtenances resulting from said taking 
of said right of way for said sewer and the construction and opera¬ 
tion thereof, and the direct and immediately consequential injuries 
resulting from such taking, construction and operation, this respond¬ 
ent will be damaged to the amount of at least twenty five thousand 
dollars, and claims that amount as his just compensation therefor. 

5. Your respondent having fully answered said Petition prays to 
be hence dismissed with his reasonable costs. 

GEO. J. SUEFFERLE. 

F. SUOWDEN HILL, 

Att'y for George J. Seufferle. 

District of Columbia, ss : 

1 do solemnly swear that I have read the foregoing answer by 
me subscribed and know the contents thereof; that the facts 
14 therein stated upon my personal knowledge are true, and 
the facts stated upon information and belief, I believe to 
be true. 

GEO. J. SEUFFERLE. 


Subscribed and sworn to before me this second day of May, nine¬ 
teen hundred and five. 


jas. s. McDonough, 

[notarial seal.] Notary Public, D. G. 


Endorsed : Leave to file this answer granted this 2d day of May 
1905. Ashley M. Gould, justice. 


Memoranda. 

July 13,1905.—Report aud appraisement of Commissioners, filed. 

August 8,1905.—Exception to and notice of dissatisfaction with 
said appraisement by George J. Seufferle. 

August 9, 1905.—Exception to and notice of dissatisfaction with 
said appraisement, by petitioners. 
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15 Order Vacating Report and Award of Commission. 

Filed August 11,1905. 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 

In re Condemnation of Land for an Outfall Sewer, etc. No. 634, 

District Court. 

It appearing to the Court that the Commissioners of the District 
of Columbia and certain land-owners in these proceedings are dis¬ 
satisfied with the appraisement or report and award of the Commis¬ 
sioners returned and tiled herein on the 3lst day of July, A. D. 1905, 
it is, tins 11th day of August, A. D. 1905, Ordered that the said 
appraisement or report and award be, and the same is hereby, 
vacated and set aside, and the United States Marshal for the District 
of Columbia is hereby directed to summon a jury of seven disin¬ 
terested men, not related to any one interested in these proceedings, 
to meet and view the land and premises to be condemned or affected 
herein, giving the parties interested, or their attorneys of record, at 
least six days’ notice of the time aud place of meeting, and to de¬ 
cide what damage, if any, each owner will sustain by reason of the 
taking of his land, or a right of way through his land, for an out¬ 
fall sewer; and to proceed further in accordance with the provisions 
of Chapter XV of the Code of Law for the District of Columbia. 
By the Court: 

JOB BARNARD, 

Associate Justice. 

16 Verdict of Jury of Seven. 

Filed October 26,1905. 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 

In re Condemnation of Land for Outfall Sewer, etc. District Court, 

No. 634. 

We, the undersigned, being a jury of seven disinterested men, 
not related to any one interested in this proceeding, summoned by 
the United States Marshal for the District of Columbia, pursuant to 
an order of this Honorable Court, to decide what damage, if any, 
each owner of the land mentioned and described in the petition 
filed in the above-entitled cause will sustain by reason of the taking 
of his land for an Outfall Sewer, respectfully show unto the Court: 

That after being duly sworn by the said Marshal for the proper 
performance of our duties, and after due notice to all persons inter¬ 
ested, we examined the land and premises described in said petition 





and thereafter, at the United States Court House, in the - City of 
Washington, in the District of Columbia, after due notice to all 
persons interested, we heard the testimony of the witnesses on be¬ 
half of the respective parties; and upon our personal examination 
aforesaid and testimony aforesaid, we appraise and find the 

17 damages to the respective interests of all persons concerned 
in the land and premises aforesaid to be as follows: - 

4* 4/ 0 *1# di 4# 

^ 

Value of right of way twenty (20) feet wide through the property 
of George J. Seufferle, in said District, beginning on the south line 
of lot numbered three (3), Giesboro Manor, at a point where a line 
parallel to and 205 feet distant from the center line of the Alexan¬ 
dria Branch of the Baltimore and Ohio railroad, and lying west of 
said railroad, intersects said south line of lot numbered three (3), 
thence with said line parallel with said railroad, south 25 degrees 
and 45 minutes west 1360 feet, more or less, thence south 39 degrees 
48 minutes west 1207 feet, more or less, to the south boundary of the 
land owned by said George J. Seufferle, thence with said south 
boundary line south 79 degrees 30 minutes east 23 feet, more or less, 
thence with a line parallel to and 20 feet distant from the second 
line of this description, north 39 degrees 48 minutes east, 1197 feet, 
more or less, thence with a line parallel to and 20 feet distant from 
the first line of this description, north 25 degrees 45 minutes east 
1360 feet, more or less, to the south line of lot numbered three (3) 
Giesboro Manor, thence with said south line, north 50 degrees 30 
minutes, west 21 feet, more or less, to the point of beginning, said 
right of way containing 51,240 square feet, more or less. 

Four hundred seventy 40/100 Dolls.$470.40 

18 Amount of damage which will result to the remainder of 
the land belonging to said George J. Seufferle (through which 

said Outfall Sewer will pass) from interference with the existing 
drainage system thereof by said sewer, regard being had to the 
drainage outlet therefor to be constructed and maintained by the 
petitioners per plat thereof shown to the jury. 

Twelve hundred forty Eight Dolls.$1248.00 

Amount of damage which will result to the remainder of the land 
of said George J. Seufferle (through which said Outfall Sewer will 
pass) by reason of the deposit thereon of sewage which will pass 
through the proposed Outfall Sewer into the channel of the Potomac 
River. 

. $ . None. 

Value of right of way twenty (20) feet wide through lot numbered 
one (1) of a subdivision of lot “G” of the subdivision of a part of a 
tract of land called “Bellevue,” the center line of said right of way 
being described as follows: Beginning on the north line of said lot 
numbered one (1), distant 200 feet from its northeast corner, thence 
south 39 degrees 48 minutes west 60 feet, thence south 62 degrees 59 

2—1639a 
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minutes west 1170 feet, thence west 100 feet, said right of way con¬ 
taining 26,700 square feet; Alfred T. Grimes, owner. 

Three hundred and six 50/100 Dolls.$306.50 

Value of the fee simple (including riparian rights) of part of lot 1 
of “Bellevue” aforesaid included within the following bounds: Be¬ 
longing to the said Alfred T. Grimes: Beginning at the south- 
19 westerly corner of said lot, at the low water line of the Poto¬ 
mac River, and running thence easterly 150 feet, more or less, 
to a stone there to be planted ; thence northerly and perpendicular 
to said line 340 feet, more or less, to the high water line of said 
river; thence westerly and perpendicular to said line 50 feet, more 
or less, to the low water line of said river; thence with said low 
water line to the beginning, containing 41,058 square feet, more or 
less. 

Fifteen hundred Dolls... $1500.00 

Amount of damage which will result to the remainder of the land 
belonging to said Alfred T. Grimes (through which said Outfall 
Sewer will pass) by reason of the deposit thereon of sewage which 
will pass through the proposed Outfall Sewer into the channel of 
tli6 Potomac River. 

. $. None. 

Damage to asparagus bed on said land of said Grimes: 

Three hundred Dolls... $300.00 

Damage to remainder of the laud of said Grimes (through which 
said Outfall Sewer will pass) by reason of the taking of a part of said 
Grimes’ water-front in fee simple as aforesaid. 

. $.. None. 


In testimony whereof we have hereunto set out hands and seals 
this twenty sixth day of October in the year 1905. 

JOHN E. HERRELL. 

OH AS. G. STOTT. 

N. H. SHEA. 

JAS. F. OYSTER. 

EDWARD GRAVES. 

THOS. P. STEPHENSON. 

W. S. KNOX. 


SISAL. 
SEA I,.' 
SEAL. 
SEA]..' 

'seal. 

’seal/ 

SEAL. 


A * 

AULICK PALMER, 

U. S. Marshal for the District of Columbia, 
By W. B. ROBISON, 

Chief Deputy Marshal. 
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20 United States Marshal’s Office, 

Washington, D. C., October 26th, 1905. 

In re Condemnation of Land for an Outfall Sewer, etc. 634, Dis¬ 
trict Court. 

This is to certify that pursuant to the order of the Supreme Court 
of the District of Columbia holding a special term of the District 
Court in the above entitled cause on the 11th day of August, A. D. 
1905,1 summoned the following jury of disinterested men not re¬ 
lated to any one interested in these proceedings, viz: John E. 
Herrell, Thomas P. Stephenson, James F. Oyster, N. H. Shea, Ed¬ 
ward Graves, William S. Knox and Charles G. Stott, to meet and 
view the land and premises to be condemned for a right of way for 
an out-fall sewer, and that said jury met pursuant to said notice at 
11 o’clock A. M., Tuesday, September 5,1905, at the terminus of the 
street car line Congress Heights and proceeded to the ground to be 
condemned where I administered to said jury the following oath : 

“ You, and each of you, do solemnly swear that you will, without 
favor or partiality to any one, to the best of your judgment decide 
what damage, if any, each owner of land wiil sustain by reason of 
the taking of his land, or a right of way through his land, for an 
out fall sewer, and give your verdict accordingly.” 

That after viewing the premises as required by law said 

21 jury met at the Court House in the City of Washington from 
time to time and took testimony in said case, and as a result 

thereof submit the verdict hereto attached. 

Attest this 26th day of October, 1905. 

AULICK PALMER, 

United States Marshal, 

By W. B. ROBISON, 

Chief Deputy Marshal. 

22 Memoranda. 

October 30, 1905.—Motion in arrest of confirmation of verdict of 
jury, by George J. Seufferle. 

Exceptions to verdict and motion for new trial, by George J. 
Seufferle. 

Motion, to confirm verdict of jury, by petitioner. 

Order Overruling and Denying Motion for New Trial, &c. 

Filed November 6,1905. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

In re Condemnation of Land for Outfall Sewer, <fec. District Court, 

No. 634. 

It is ordered that each of the motions in arrest of confirmation of 
the jury’s verdict and for a new trial made respectively herein by 
George J. Seufferle and others severally be and the same is over- 
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ruled and denied; and upon motion of the Commissioners of the 
District of Columbia, petitioners in the above-entitled cause, 
23 it is, by the Court, this 6th day of November, A. D., 1905, 
ordered, That the report and verdict of the jury appointed 
to decide what damages each owner sustained by reason of the 
taking of the land and rights of way mentioned and described in 
these proceedings for the purposes of an outfall sewer, filed herein 
on the 26th day of October, A. D., 1905, be, and the same is hereby, 
in all respects, finally ratified and confirmed, and the said land and 
rights of way are hereby condemned for an outfall sewer, in accord¬ 
ance with the prayers of the petition filed herein. 

It is further ordered that the compensation of each of said jurors 
for services rendered herein be, and the same is hereby, fixed at the 
sum of One hundred and forty dollars (§140.00). 

By the Court, 

ASHLEY M. GOULD, Justice. 


Entry of Appeal and Order for Citation. 

* ** 

Filed November 16,1905. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

In re Condemnation of Land and Rights of Way for an Outfall 

Sewer, etc. District Court, No. 634. 

Now comes the respondent, George J. Seufferle, and prays, takes 
and enters an appeal to the Court of Appeals of the District of Co¬ 
lumbia from the order of the above mentioned Court over- 
24 ruling and denying his motiou for an arrest of the confirma¬ 
tion of the verdict of the jury rendered and filed in this 
proceeding on the 26 day of October, 1905, and from the order of 
said court passed and filed in this proceeding on the 6 day of No¬ 
vember, 1905, finally confirming said verdict, so far as said verdict 
and order of confirmation relate to him and his land in said verdict 
mentioned and described. 

The clerk of said court will issue the usual and proper citation to 
Henry B. F. Macfarland, Henry L. West and John Biddle, Commis¬ 
sioners of the District of Columbia and petitioners in this proceed¬ 
ing notifying them of this appeal. 

F. SHOWDEN HILL, 

Att’y for Respondent , George J. Suefferfa 


November 16,1905. 
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25 Filed Nov. 18,1905. J. R. Young, Clerk. 

In the Supreme Court of the District of polumbia. 

In re Condemnation of Land for Outfall Sewer, &c. No. 634, Dist. 

Court. 

* 

The President of the United States to Henry B. F. Macfarland, 
Henry L. West, and John Biddle, Commissioners of the District of 
Columbia, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed by the rules of said court, 
pursuant to an appeal filed in the supreme court of the District of 
Columbia, on the 16" day of November, 1905, wherein George J. 
Seuflferl?/ is appellant, and you are appellees, to show cause, if any 
there be, why the order and decree rendered against the said ap¬ 
pellant, should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Harry M. Clabaugh, 
Seal Supreme Court Chief Justice of the Supreme Court of the 
of the District of District of Columbia, this 16" day of Novem- 
Columbia. ber in the year of our Lord one thousand nine 

hundred and five. 

J. R. YOUNG, Clerk, 

By F. E. CUNNINGHAM, 

Clerk. 


Service of the above citation accepted this 16tli day of November, 
1905. • 


JAS. FRANCIS SMITH, 

Attorney for Appellees. 


[Endorsed:] No. 634. District court. In re Condemnation of Land 
for Outfall Sewer, &c. Appeal by George J. Seufferle. Citation. Is¬ 
sued November 16,1905. Service of the within citation accepted by 
Jas. F. Smith, att’y for appellees. Filed Nov. 18,1905. J. R. Young, 
clerk. F. Snowden Hill, attorney for appellaut. 

26 Memoranda. 

November 16,1905.—Order fixing penalty of appeal bond for 
costs at $100. 

November 20,1905.—Appeal bond approved by Justice Gould, 
filed. 
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27 First Bill of Exceptions. 

Filed November 27,1905. 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 

In re Condemnation of Land and Rights of Way for an Outfall 

Sewer, etc. District Court, No. 634. 

First Bill of Exceptions. 

Be it remembered that at the trial of this proceeding, and after 
the jury was duly summoned and sworn to try the issues joined by 
and between the petitioners and the respondent, George J. Seufiferle, 
the said Seufiferle prayed the Court to give the following instruc¬ 
tions to the jury,—stating, then and there, that he would adduce 
evidence to the jury tending to prove, affirmatively, each of the 
matters and facts mentioned in each of his said instructions and 
which evidence so far as it would relate to each of said instructions, 
if believed by them, would require them to find for him under each 
of said instructions. 

28 Respondent's Instructions. 

1. The jury shall ascertain and decide what damage each owner 
will sustain by reason of the taking of his laud for any of the ob¬ 
jects of the petition in this case, separately and apart from all other 
owners thereof, and in making their decision they shall take into 
consideration, whenever a part only is taken, the benefit, if any, to 
the remainder of the tract, and shall give their verdict accordingly. 
If the damage be iucapable of precise ascertainment but all the evi¬ 
dence on the question in the nature of the case, fairly possible, has 
been given, it is no ground of objection to the award that it must 
involve more or less of estimate and opinion provided it be based 
upon the evidence, supplemented by a view of the premises. 

2. The jury are instructed that tne right of way (for said out-fall 
sewer) to be taken in this proceeding includes the perpetual right 
of the petitioners to go upon and over said strip of land twenty feet 
wide (through which said sewer is to pass) to dig in said strip of 
land for the construction and repair of said sewer according to the 
plan thereof in this proceeding; in such construction or repair to 
remove and replace the earth of said strip without regard to its past, 
present or future position; and to pass through said sewer any and 
all sewage the petitioners may wish, limited only by the capacity of 
said sewer. 

3. The jury shall consider as one whole tract of land two or more 
lots of land which may have been designated, laid off or acquired 
separately, but which, before the institution of this suit, have been, 
and at the time of their appraisement are, used and treated by the 

proprietor thereof as one whole tract or farm. And the rent- 

29 mg of a part or parts of a tract of land to different persons 
does not affect such tract as to its entirety. 
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4. The Jury shall ascertain and appraise the difference between 
the market value of each whole tract of land and appurtenances 
thereto (through a part of which said right of way for said out-fall 
sewer will pass) and the market value of what will be left of the 
said whole tract of land and appurtenances after the taking of such 
right of way or land for said sewer aud award and return said dif¬ 
ference as damage for such taking. 

5. The Jury in ascertaining and appraising the difference in the 
market value of each whole tract of land and appurtenances thereto 
(through a part of which the right of way for said out-fall sewer will 
pass) and the market value of what will be left of the said whole 
tract of land and appurtenances after the taking of such right of 
way or land for said sewer, shall consider the land actually taken 
(in said whole tract of land and appurtenances) for said right of 
way or in fee simple at its fair market value according to the most 
advantageous uses to which it may be applied. 

6. The Jury, in ascertaining and appraising the difference between 
the market value of each whole tract of land and appurtenances 
thereto (through a part of which the right of way for said out-fall 
sewer will pass) and the market value of what will be left of the 
same after the taking of such right of way or land for said sewer 

shall consider the value of any crop or crops which ina}' be 

30 then growing over or upon said right of way (within each 
whole tract of land through which said sewer will pass), ex¬ 
cept such as the Jury may find will be harvested before the con¬ 
struction of said sewer will be begun. 

7. The Jury, in ascertaining and appraising the difference between 
the market value of each whole tract of land and appurtenances 
thereto (through a part of which the right of way for said outfall 
sewer will pass), and the market value of what will be left of the 
same after the taking of such right of way or land for said sewer, 
shall consider the effect of the construction of said out-fall sewer 
upon the existing drainage system of said whole tract of land and 
also upon a proper drainage system of the same, aud if they find 
that such present or proper drainage system will be interfered with 
or obstructed by said sewer they shall further consider the effect of 
such interference or obstruction upon the value of the whole tract 
of land remaining after the taking of said right of way or land for 
said sewer. 

8. The Jury, in ascertaining and appraising the difference between 
the market value of each whole tract of land and appurtenances 
thereto (through a part of which the right of way for said out-fall 
sewer will pass) and the market value of what will be left of the 
same after the taking of such right of way or land for said sewer, 
shall consider whether, under the plan of said out-fall sewer set 
forth in this proceeding and its operation in accordance with said 
plan, the tides and waters of the Potomac River, by their natural 

action, force and flow, will carry to and deposit on any part 

31 of any such whole tract of land, an}' of the sewage that will 
pass through said out-fall sewer; and if they so find, they will 

consider whether said sewage when so deposited, will give forth foul, 
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poisonous or unhealt-y odors, exhalations, gases or vapors; and if 
they so find, they will consider the effect, if any, of said sewage when 
so deposited, and said odors, exhalations or vapors, upon the value 
of said 'whole tract of land and appurtenances thereto, remaining 
after the taking of said right of way for said sewer. 

9. The July, in ascertaining and appraising the difference be¬ 
tween the market value of each whole tract of land and appurte¬ 
nances thereto (through a part of which the right of way for said 
out-fall sewer will pass) and the market value of what will be left of 
the same after the taking of such right of way or land for said 
sewer, shall consider whether, under the plan of said out-fall sewer 
set forth in this proceeding and its operation in accordance with 
said plan, the tides and waters of the Potomac River, by their nat¬ 
ural action, force and flow will hold in suspension or solution, for a 
time, at or near the said whole tract of land and appurtenances 
thereto, any of the sewage that will pass through said out-fall sewer; 
and if they so find, they will further consider whether said sewer¬ 
age so held, will give forth foul, poisonous or unhealthy odors, ex¬ 
halations, gases or vapors and, if they so find, whether the air, 
breeze or wind will naturally carry the same upon or over said land 
and appurtenances; and if they so find, they will consider the 
effect, if any, of such odors, exhalations, gases or vapors carried as 
aforesaid, upon the value of said whole tract of land and appurte- 
tenanees thereto, remaining after the taking of said right of way for 
said sewer. 

32 10. The Jury are instructed that Riparian Rights are prop¬ 
erty and that in determining the market value of the Fee to 

any land to be condemned in this proceeding for an outfall sewer, 
the Jury must consider any riparian rights annexed to said land 
that may be taken or destroyed, and award to the owner thereof 
just compensation therefor. 

11. The Jury are instructed that the petitioners will first offer 
evidence of the plan of the out-fall sewer mentioned in this proceed¬ 
ing and of the boundaries and areas of the lands and rights of way 
to be taken for said out-fall sewer, the respective owners of said 
lands and rights of way and other parties interested therein, in such 
order as the Jury may deem convenient, will then have the right to 
offer evidence of what damage each one will sustain by reason of 
the taking of land for any of the objects of the petition in this case; 
the petitioners will then have the right to offer evidence in reply 
thereto; and the respective owners and other persons interested will 
then have the right to offer evidence in rebuttal thereof. 

In arguing the matters aforesaid to the Jury the respective owners 
and other parties interested, in such order as the Jury may deem 
convenient, will have the right to open, the petitioners will then 
have the right to reply thereto, and the respective owners and other 
parties interested will have the right to close. 

12. The Jury shall not, collectively or individually, hold any 
communication with any of the parties to this proceeding or with 

his, her or their Attorney or Attorneys touching the matters 

33 or any of them to be passed upou by said Jury except in the 
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presence of the other parties to this proceeding or their respective 
attorneys or at a regularly appointed session. And their verdict 
shall be made public at a regularly appointed session or through 
it sreturn, by the Marshal, to the Court where it shall be recorded. 

13. The Jury, in ascertaining the difference between the market 
value of each whole tract of land and appurtenances thereto (through 
a part of which the right of way for said out-fall sewer will pass) and 
the market value of what will be left of the same after the taking of 
said right of way or laud for said sewer, shall consider whether per¬ 
sons who may wish to buy said remaining land and appurtenances 
will, in the exercise of reasonable judgment and care, be apprehen¬ 
sive that said sewer and operation will, under the plan thereof set 
forth in this proceeding, damage said remaining land and appurte¬ 
nances, and if they so find, they shall consider the effect, if any, of 
said apprehension upon the value of said remaining land and ap¬ 
purtenances. 

14. In the ascertainment of the difference between the market 
value of each whole tract of land (through a part of which the right 
of way for said out-fall sewer will pass) and the market value of what 
will be left of the same after the taking of said right of way or land 
for said sewer, if a witness qualify as an expert on the value of said 
land and testify as to such value, he may be asked the effect, if any, 
of the construction and operation of said out-fall sewer upon the 

value of said remaining land. 

34 15. In ascertaining and appraising the difference between 

the market value of each whole tract of land and appurte¬ 
nances thereto (through a part of which the right of way for said 
out-fall sewer will pass) and the market value of what will be left 
of the same after the taking of such right of way for said sewer; the 
verdict of the jury will be final and conclusive for all damages that 
may result to said whole tract of land and appurtenances thereto, 
remaining after the taking of said right of way, from the reasonable 
and proper construction and operation of said out-fall sewer in ac¬ 
cordance with the'plans thereof set forth in this proceeding whether 
said damages be clearly seen before said construction and operation 
or be uncertain and difficult of ascertainment and appraisal. 

Petitioners’ counsel then and there objected to the granting of 
each of said respondent’s instructions numbered 1, 8, 9,13,14 and 
16, separately, but the Court granted said respondent’s instructions 
numbered 1, 2, 3, 4, 5, 6, 7, 8,10,11, 12 and 15; and rejected his 
instructions numbered 9,13 and 14 only because the proposition of 
law announced in each of them (instructions 9,13 and 14) respect¬ 
ively, was unsound in the opinion of the Court; and to each of said 
rulings and judgments of the Court, in so rejecting each of said in¬ 
structions numbered 9,13 and 14, said respondent, Seufferle, by his 
counsel then and there objected and excepted, separately. 

And thereupon the petitioners prayed the Court to give the fol¬ 
lowing instructions to the jury,—stating then and there that they 
. would adduce evidence to the jury tending to prove, affirmatively,, 
each of the matters and facts mentioned in each of their said in¬ 
structions, and which evidence so far as it would relate to each of. 

3—1639a 
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Id 

said instructions, if believed by the jury, would require them to find 
for the petitioners under each of said instructions. 

Petitioner’s* Instructions. 

1. The Commissioners of the District of Columbia, the petitioners 
herein, will first be given an opportunity to offer such evidence as 

may be desired touching the boundaries of the several pieces 

35 or parcels of land to be condemned, or through which rights 
of way for an outfall sewer are to be condemned in this pro¬ 
ceeding; then the several owners and other parties in interest may 
introduce evidence in such order as to the particular pieces or par¬ 
cels as the jury may deem convenient, touching the value of their 
respective interests. The petitioners may then introduce evidence 
in reply, and the owners and other parties in interest may introduce 
rebutting evidence. 

2. The jury will decide, to the best of their judgment, from the 
evideuce, what damage, if auy, each owner will sustain by reason 
of the taking of his land, or a right of way through his land, for an 
outfall sewer; and in making their decision, the jury shall take 
into consideration, where a part only of a tract of land, or a right 
of way through a tract of land is to be taken, the benefit which will 
accrue to the remainder of the tract by reason of the construction 
of the proposed outfall sewer and its appurtenances. 

3. The several pieces or parcels of land and rights of way to be 
condemned for an outfall sewer are to be appraised at their fair 
market value with reference to the most advantageous uses to which 
they can be put by private persons or corporations; and by market 
value is meant what the property would sell for in cash, or on 
terms equivalent to cash, when offered for sale by one who desires 
but is not obliged to sell to one who desires but is not obliged to 
buv. What might be offered bv one who desired to buv on time 
for purely speculative purposes, should not be considered as a basis 

for or in any way influencing the appraisement. 

36 4. If any of the pieces or parcels of land to be condemned, 
by reason of their location, surroundings, natural advantages, 

or intrinsic character, are peculiarly adapted to some particular use 
by private persons or corporations, the circumstances which make 
up such adaptability must be considered by the jury. 

5. The jury shall not consider any evidence offered in behulf of 
auy owner or owners of the several pieces or parcels of land de¬ 
scribed iu this proceeding, tending to prove offers made to any one 
or more of them by intending purchasers or others, to buy said 
pieces or parcels of land or any of them at any sura or suras of 
money, or to exchange the same for other property or commodity. 

6. The value of the respective interests of all persons concerned 
must be measured by the fair market value of the property at the 
time it is taken; not its value to the petitioners, nor to the pres¬ 
ent owners; nor the value which the property might have under 
different circumstances from those now existing. 

7. The jury is instructed that the market value of property is not 
affected by the personality of its owner or owners, aud that in de- 
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termining the market value of land and rights of way to be con¬ 
demned in this cause for an outfall sewer the property is not to be 
valued in the light of any convenience, association or sentiment 
which may make it peculiarly desirable to the present owner or 
owners thereof, but solely with regard to the elements which 
would make up its worth to any person or persous happening to 
own it. 

37 8. As the the rights of way to be condemned, the measure 
of damages is the depreciation of the market value of the 

whole property by the construction and operation of the outfall 
sewer; and the damages are to be estimated on the basis that the 
sewer will be constructed and operated in a skillful and proper 
manner by the public authorities. All damages resulting from 
negligence in the construction or operation of the sewer may be 
recovered by appropriate actions by the parties damnified when such 
damages occur. 

9. No compensation can be allowed for loss of future profits, for 
injury to business, for the expenses or inconvenience of moving, 
or for loss in value of fixtures arising from a removal thereof; nor 
can the difficulty of procuring other places of residence or for busi¬ 
ness purposes be considered. 

10. The prospective or speculative value of the land or rights of 
way to be condemned from possible improvements and prospective 
uses cannot be considered by the jury. The value must be actual 
and not speculative or mere possible value. 

11. The jury is instructed that any damages awarded in this pro¬ 
ceeding must be susceptible of reasonable proof, and not merely 

speculative, prospective, or contingent. 

38 12. The jury is authorized, in estimating the damages to 
which the respondents are entitled by reason of the location 

of the out-fall sewer through their respective lands, to consider the 
benefits, if any, which will accrue to the remainder of said lands 
by reason of the construction of said outfall sewer according to the 
plans thereof proposed. 

And the court granted said petitioners’ instructions numbered 
1, 2, 3, 4, 5, 6, 7, 8, 9 and 12 and refused to grant petitioners’ in¬ 
structions numbered 10 and 11. 

And thereupon the petitioners, to maintain the issues on their 
part joined, proved that the out-fall sewer, mentioned in their peti¬ 
tion in this proceeding, will pass through the lands mentioned in 
said petition, to the low water mark of the Potomac river, as shown 
on the plat filed with said petition; and thence under the bed of 
said river to the bottom and center of its channel, 700 or 800 feet 
from said low water-mark, where its outlet will be; and that the 
sewage of Washington City, which is now discharged into said river 
above its Eastern Branch and into said Branch, after being passed 
through a strainer of one inch mesh, and a sediment chamber, and 
being skimmed, will pass through said out-fall sewer and its outlec 
into said river. 

Aud, thereupon, the respondent, George J. Seufferle, to maintain 
the issues on his part joined, proved that his tract of land, through 
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which said sewer will pass, borders upon the Potomac river, goes to 
the low-water-mark thereof, and its nearest part will be about 1,000 
feet from said sewer’s outlet ; and further adduced (to the jury) evi¬ 
dence tending to prove affirmatively each of the matters and facts 
mentioned in each of his said instructions numbered 1, 2, 3, 
39 4, 5, 6, 7, 8, 10, 11, 12 and 15 granted as aforesaid; and 

further adduced (to the jury) evidence tending to prove 
affirmatively the matters and facts mentioned in each of his said 
instructions numbered 9, 13 and 14, rejected as aforesaid—a part of 
said last mentioned evidence (testified to by said Seufferle) being 
that his said tract of land contains 18S acres worth $500.00 per acre, 
and that the mere fact of the existence of said sewer will damage it 
fifty per cent, of its value; but at the final argument of the case 
before the jury counsel for said respondent, Seufferle, with the con¬ 
currence of counsel for the petitioners, told the jury that said last 
mentioned instructions 9, 13 and 14 had been rejected by the Court 
and that by reason thereof the evidence adduced, as aforesaid, in 
support of the same must be disregarded by them in reaching their 
verdict. 

And be it further remembered that all of said instructions num- 
•bered 1, 2, 3, 4,5,6,7, 8,9, 10,11,12,13,14 and 15 (asked for by said 
Seufferle as aforesaid), in writing with .either the word “granted ” 
or “ rejected,” as was the case, written on the margin of each of 
them by Mr. Justice Gould, (who passed upon them as aforesaid), 
were in the possession of the jury when they retired to consider of 
the verdict and so remained until they rendered their verdict. 

And be it further remembered that each of the exceptions, men¬ 
tioned in the foregoing bill of exceptions, to the several rulings of 
the court mentioned, were separately and severally made and taken 
at the time said rulings were made, and before the jury retired to 
consider of their virdict; that the Judge who presided at the trial 
noted said several exceptions in his minutes at the time of the taking 
thereof, and that now at the request of the counsel for the respond¬ 
ent, George J. Seufferle, the same are separately and severally em¬ 
bodied in this, his first, bill of exceptions and the same is signed 
and sealed and made a part of the record in this ca3e this 27th day 
of November, 1905, now for then. 

ASHLEY M. GOULD, Justice, [sea r„l 
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40 Second Bill of Exceptions. 

Filed November 27,1905. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

In re Condemnation of Land for an Outfall Sewer, Etc. District 

Court, No. 634. 

Second Bill of Exceptibns. 

Be it further remember that the verdict of the jury, duly sum¬ 
moned and sworn in this proceeding to try the issues joined b} r and 
between the petitioners and the respondent, George J. Seufferle, 
having been found and rendered, and duly returned to the Court 
and tiled, the respondent George J. Seufferle, filed in this Court and 
proceeding on the 30th day of October 1905 the following motion 
for an arrest of confirmation of said verdict: 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

In re Condemnation of Land for an Outfall Sewer, Etc. No. 634, 

District Court. 

The respondents, George J. Seufferle, Henrietta Brent Heiskell 
aud Alfred T. Grimes, severally, move the Court for an arrest of con¬ 
firmation of the verdict of the jury in this proceeding, rendered and 
filed on the 26th day of October, A. D., 1905. 

1. Because the petition in this proceeding does not allege any 
valid power or authority in the Commissioners of the District of 

Columbia to construct the outfall-sewer described in said pe- 

41 tition and proceeding, and to acquire forsaid sewer the rights 
of way and land in fee-simple described in said petition and 

proceeding. 

2. Because the Commissioners of the District of Columbia do not 
possess the power or authority to construct the out-fall sewer de¬ 
scribed in said petition and proceeding, or to acquire for said sewer 
the rights of way and land in fee-simple described in said petition 
and proceeding. 

3. Because the petition in this proceeding does not contain a par¬ 
ticular description of the property selected for a right of way for the 
outfall sewer described in said petition and proceeding, with the 
names of the owners thereof and their residences so far as the same 
may be ascertained together with a plan of the land to be taken. 

4. Because the compact relating to the Potomac River entered 
into by the States of Maryland and Virginia, (Being Chapter 1 of 
the Laws of Maryland of 1785 and Chapter 17 of the Laws of Vir¬ 
ginia of 1785). is binding upon the Congress of the United States 
and upon the Commissioners of the District of Columbia, as to the 




22 


GEORGE J. SEUFFERLE VS. 


present territory of the District of Columbia, which territory was 
ceded to the United States by the State of Maryland subsequently 
to the making of said compact; and by said compact said Congress 
and said Commissioners, jointly or severally, have not the power to 
construct or operate the out-fall sewer mentioned in said petition 
according to the plan thereof, for which rights of way and land in 
fee-simple are sought to be condemned in this proceeding, without 
the consent therefor of said State of Virginia, which consent is not 
alleged in said petition to have been given and, in fact, has not 
been given. 

42 5. Because of other reasons appearing on the face of the 
proceedings. 

F. SNOWDEN HILL, 

Attorney for George J. Seuff&'le. 
RAYMOND H. HEISKELL, 

Ait’y for Henrietta Brent Heiskell. 
GEORGE C. GERTMAN, 

Att’y for Alfred T. Grimes. 

which motion, the Court, after argument, overruled and denied, to 
which action of the Court the said Seufferle then and there objected 
and excepted. 

And be it further remembered that the Court, upon motion of 
petitioners’ counsel, fiually confirmed said verdict of said jury, to 
which action of the Court said Seufferle then and there objected and 
excepted by his counsel on account of the Court’s denial of his mo¬ 
tion in arrest, etc., as aforesaid, and rejection of his instructions 
numbered 9,13 and 14 as set forth in his first bill of exceptions in 
this proceeding which first bill of exceptions is made a part hereof. 

And be it further remembered that each of the exceptions men¬ 
tioned in the foregoing second bill of exceptions, to the several 
rulings of the Court mentioned were separately and severally made 
and taken at the time said rulings were made; that the Justice who 
presided at the trial noted said several exceptions in his minutes at 
the time of the taking thereof; and that now, at the request of the 
counsel for said respondent, George J. Seufferle, the same are sepa¬ 
rately and severally embodied in this second bill of exceptions, and 
the same is signed and sealed and made a part of the record of this 
proceeding this 27th day of November 1905, now for then. 

ASHLEY M. GOULD, Justice, [seal.] 

43 Stipulation of Counsel. 

Filed December 6,1905. 

In. the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

In re Condemnation of Land and Rights of Way for an Outfall 

Sewer, etc. No. 634, District Court. 

It is hereby stipulated that the following described parts of the 
original proceedings in this case shall constitute the transcript 
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thereof on the appeal therein of the respondent George J. Seufferle 
to the Court of Appeals of the District of Columbia; and shall be 
copied and included by the Clerk in said transcript in their en¬ 
tirety except such as are designated “ memoranda,” which memo¬ 
randa shall be copied as included by the Clerk in said transcript 
only as herein set forth, viz: 

1. The petition filed January 17,1905. 

2. So much of the plat (made a part of said petition and marked 
Exhibit D. C. No. 1), as relates to the respondents, George J. Seuf¬ 
ferle and Alfred T. Grimes, and their respective lands, and the 
Potomac River. 

3. Order to enter appearance of F. S. Hill as attorney for George 
J. Seufferle, filed February 9, 1905. 

4. Order of Court appointing Commissioners to appraise etc., filed 
April 5,1905. 

5. Answer of George J. Seufferle filed May 2,1905. 

6. Memoranda. 

Report and appraisement of Commissioners, filed July 31, 1905. 

Exception to and notice of dissatisfaction with said appraisement 
by George J. Seufferle, filed August 8,1905. 

Exception to and notice of dissatisfaction with said ap- 
44 praisement by petitioners, filed August 9,1905. 

7. Order of Court setting aside report and appraisement 
of Commissioners and directing Marshal to summon a jury, filed 
August 11, 1905. 

8. The report and verdict of the jury, as to respondent, George J. 
Seufferle and his land, and respondent, Alfred T. Grimes and his 
land, with attes-tion and return of Marshal thereon, filed October 26, 
1905. 

9. Memoranda. 

Motion in arrest of confirmation of verdict of jury, by George J. 
Seufferle, filed October 30, 1905. 

Exceptions to verdict and motion for a new trial by George J. 
Seufferle, filed October 30,1905. 

Motion to confirm verdict of jury by petitioners filed October 30, 
1905. 

10. Order of Court overruling motions in arrest etc. and for a new 
trial, and finally confirming verdict of jury filed November 6,1905. 

11. Order for appeal by George J. Seufferle, filed November 16, 
1905. 

12. Memoranda. 

Citation to the appellees upon the appeal of George J. Seufferle in 
this case, to the Court of Appeals of the District of Columbia, issued 
November 16,1905, with the following return thereon : “ Service ac¬ 
cepted this 16th day of November, 1905, Jas. Francis Smith, attorney 
for appellees,” filed November 18,1905. 

Order of Justice Gould fixing penalty of George J. Seufferle’s ap¬ 
peal bond for costs at $100.00, dated and filed November 16,1905. 

Appeal bond for costs of George J. Seufferle approved by Justice 
Gould, filed November 20,1905. 
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45 13. First and second bills of exceptions of George J. Seuf- 
ferle, filed November 27,1905. 

14. This stipulation of Counsel. 

F. SNOWDEN HILL, 

Attorney for George J. Beufferle, Appellant. 
JAMES FRANCIS SMITH, 
Attorney for Henry B. F. Macfarland, Henry L. West, 
and John Biddle, Commissioners of the District of Co¬ 
lumbia , Appellees. 

46 Supreme Court of the District of Columbia. 

United States of America, 1 . 

District of Columbia, j s 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages, uumbered from 1 to 45, 
inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 634 District Court, In re : Condemnation of 
Land for Outfall Sewer, &c. as the same remains upon the files and 
of record in said court. 

In testimony whereof, I hereunto sub- 
Seal Supreme Court scribe my name and affix the seal of said 
of the District of court, at the city of Washington, in said 
Columbia. District, this 29" day of December, A. D. 

1905. JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1639. George J. SeufFerle, appellant, vs. Henry B. F. Macfarland 
et al. Court of Appeals, District of Columbia. Filed Dec. 29,1905. 
Henry W. Hodges, clerk. 







In the Court of Appeals 

of tho District of Columbia . 


JANUARY TERM, 1906. 

* 

No. 1639. 

I 

George J. Seufferee, Appellant 

vs. ' 

* 

Henry B. F. Macfarland et al., Commissioners of the 
District of Columbia, Appellees. 

1 

« ♦ 

Brief of Appellant. 


STATEMENT OF THE CASE. 

This is a proceeding by the appellees to. condemn a 
right of way for an out-iall sewer through the land of the 
appellant, and their authority to do this is derived from 
certain appropriations by Congress for that purpose. 
Previous to said appropriations, a Board of Sanitary En¬ 
gineers (appointed by the President under an act of Con- 
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gress), had prepared and submitted a report on the sewer¬ 
age of the District of Columbia, in which report the de¬ 
tailed plans of said out-fall sewers were given and recom¬ 
mended. No special method of condemnation having 
been prescribed, the appellees proceeded under Charter 15 
of the Code of Law for the District of Columbia, by 
petition (Record, p. 1), in which were included all rights 
of way and land needed, from the land of the United 
States Hospital for the Insane to the point in the land of 
Alexander T. Grimes where said out-fall sewer will enter 
the Potomac River, and numerous owners and parties in¬ 
terested were named therein as defendants, among them 
the appellant who owned one of the tracks of land af- 
ected, containing 188 acres. Appellant’s said land was 
next to that of said Grimes and both border on and go to 
the low water mark of the Potomac River, which is a 
tidal stream, that of Grimes having a river frontage of 
850 feet, and that of Seufferle a river frontage of 3,400 
feet (Record, plat, pp. 4 and 5). 

From said low water mark of Grimes’ land the out-fall 
sewer will pass under the bed of said river to the bottom 
and center of its channel 700 or 800 feet away, where its 
out-let will be; and the sewerage of Washington city, 
(which is now discharged into said river above its Eastern 
Branch and into said Branch), after being passed through 
a strainer of one inch mesh and a sediment chamber and 
being skimmed, will pass through said out-fall sewer and 
its out-let into said river. 

Said out-let will be about 1,000 feet from the nearest 
point of Seufferle’s said land (Record, p. 19). A commis¬ 
sion of three was appointed (Record, p. 5) and made its 
award with which both appellees and appellant were dis¬ 
satisfied and so notified the court (Record, p. 7), and 
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thereupon a jury of seven persons was ordered (Record, 
p. 8) and summoned, which, after being instructed by 
• the court below at the request of the appellees (Record, 
p. 18) and of the appellant (Record p. 14) and after hear¬ 
ing testimony, found and returned its verdict (Record, p. 
S). 

A motion in arrest of confirmation of the verdict, and 
exceptions to verdict and motion for a new trial was 
made by appellant (Record, pp. 11-21), but said motions 
were overruled (Record, p. 11) and the verdict was finally 
ratified and the right of way condemned. (Record, p- 
12). Thereupon Seufferle appealed from the orders over¬ 
ruling his said motions in arrest and for a new trial and 
finally ratifying the verdict of the jury and condemning 
said right of way. 

The instructions asked for by the appellant were to. the 
effect that he was entitled to damages (1) for the right of 
way taken (Record, p. 15, No. 5); (2) from interruption 
to drainage if found (Record, p. 15, No. 7); (3) from de¬ 
posits of sewerage upon his land, if found (Record, p. 15, 
No. 8); from foul odors, gases, etc., emanating from 
sewerage discharged into the river and brought by the 
air or winds upon and over his said land, if all these be 
found (Record, p. 16, No. 9) ; (5) from the apprehension 
of would-be-purchasers that said sewer and operation will, 
under the plan thereof, injuriously affect the value of 
said land (Record, p. 17, No. 13); and that an expert 
witness as to the value of said land could be asked the 
effect, if any, of the construction and operation of said 
sewer upon the value of said remaining land (Record, p. 
17, No. 14). 

The court granted all of appellant’s instructions except 
Nos. 9, 13 and 14; and to their rejection exception was 
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duly noted. The jury were therefore allowed to consider 
damages from sewerage brought by the tides and currents 
and deposited upon appellant’s land, if so found, but not 
from odors, gases, etc., emanating from the sewerage in 
the river brought by the currents of air upon and over 
said land; and not from apprehension of. damage on the 
part of possible purchasers. 

ASSIGNMENT OF ERRORS. 

George J. Seufferle, having taken an appeal to the 
Court of Appeals of the District of Columbia from the 
orders of the Supreme Court of the District of Columbia, 
holding a District Court respectively passed and entered 
in the above-entitled cause on the 6th day of November, 
A. D. 1905, hereby makes this his assignment of errors, 
as follows: 

1. The court below erred in rejecting appellant’s ninth 
instruction (Record, pp. 16, 17). 

2. The court below erred in rejecting appellant’s 
thirteenth instruction (Record, p. 17). 

3. The court below erred in rejecting appellant’s four¬ 
teenth instruction (Record, p. 17). 

4. The court below erred in rejecting appellant’s ninth 
instruction (Record, p. 16), and in passing (over his ob¬ 
jection and exception (Record, p. 22) its order of Novem¬ 
ber 6, A. D. 1905 (Record, p. 12), that the report and 
verdict of the jury appointed to decide what damages 
each owner sustained by reason of the taking of. the land 
and rights of way mentioned and described in their pro¬ 
ceedings for the purposes of an out-fall sewer filed, herein 
on the 26th day of October, A. D. 1905, be, and the 
same is hereby in all respects finally ratified and con- 
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firmed, and the said land and rights of way are hereby 
condemned for an out-fall sewer, in accordance with the 
prayers of the petition filed herein. 

. 5. The court below erred in rejecting appellant’s thir¬ 
teenth instruction (Record, p. 17) and in passing its order 
of November; 6, A. D. 1905, hereinbefore set fourth in 
paragraph 4.. 

The :court below erred in rejecting appellant’s four¬ 
teenth instruction (Record, p. 17), and in passing its order 
of November 6, A. D. 1905, hereinbefore set forth in 
paragraph 4. 

F. Snowden Hied, 

♦ 

Att'y for George J. Seufferle. 


POINTS OF LAW AND FACTS 


The court below instructed the jury, at appellant’s re¬ 
quest, that it should appraise the difference between the 
market value of appellant’s whole tract of land before 
the taking of the right of way for said out-fall sewer and 
the value of the remainder after the taking, and award 
said difference as damage for such taking (Record, p. 15, 
No.'4j, arid 'at- the request of the petitioners that the 
measure of damages is the depreciation of the value 
,of the^who(e^mroperty. by the construction a^l } operation 
of th'e" out-Ml sewer (Record*, p/ 19, rtf o. 8). There was 
no contention as to benefits, and accuracy in that regard 
was *not required. See Lewis on Eminent Domain , 2 d 
Ed., Sec, 471 -a. 


The court further instructed the jury, at appellant’s 
request, that “ if the damages be incapable of precise as¬ 
certainment, but all the evidence on the question in the 
nature of the case, fairly possible, has. been given, it is 
no ground of objection to the award that it must involve 
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more or less of estimate and opinion, provided it be based 
upon the evidence supplemented by a view of the prem¬ 
ises” (Record, p. 14, No. 1, in part). This language was 
taken from the case of Schriver vs. Village , etc., 7 / Him., 

232 . See , also , A. & E. Enel. Law , Vol. 10 , p. 1168 . 

The court further instructed the jury, at appellant’s re¬ 
quest, that “ the verdict of the jury will be final and con- 
conclusive for all damages that may result to said whole 
tract of land and appurtenances thereto, remaining after 
the taking of said right of way, from the reasonable and 
proper construction and operation of said out-fall sewer 
in accordance with thp plans thereof set forth in this 
proceeding, whether said damages be clearly seen before 
said construction and operation or be uncertain and diffi¬ 
cult of ascertainment and appraisal.” (Record, p. 17, 

No. 15, in party ) This language was taken from the 
case of Van Schaick vs. Delaware etc. Canal Co., 20 N. 

J. L., 249 . To the like effect are the following cases: 

Dearborn vs. Boston etc. R. Co., 24 N. H., 779 . 

Pittsburg etc. R. Co. vs. Gilleland, 36 Pa. St, 443 . 

Ohio & M. R. R. Co. vs. Wachter, 123 .III.. 443 . . . 

Atkinson vs. Atlanta, 81 Ga., 623 . If o 3 6 > 

O'Brien .vs. R. R. Co.. 119 Pa. St., 190 . 

Lew 

If pub 

they are not nuisances and the damages must be re¬ 
covered once for all. City of Centralia vs. Wright, 38 
III. App., 31 ; Smith vs. Floyd County, 83 Geo., 423 . o ^ 
The appellees being authorized by an Act of Congress to / y 0 
construct this out-fall sewer, appellant’s right to damages 
depends wholly upon the constitution or the terms of the 
statute relating to the same. Lewis on Eminent Domain ,. 

Vol. /, Sec. 93 ; Crawford vs. Village, etc., 7 Ohio St., 
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459 > and there can be but one recovery since the pro¬ 
ceeding is for just compensation once for all for damage 
to the land.. In Bauman vs. Ross, 167 U. S., 587 , the 
Supreme Court say,' “the damages assessed as of that 
date constitute the entire compensation for such appro¬ 
priation of land for a highway, including all injuries re -- 
suiting from any change, of the natural grade required in 
the actual construction of the highway , and also , it woittd 
> seem, unless expressly provided otherwise by constitution 
or statute any which may be caused by a future change of 
the grade by the public authorities. ^ *7 

The court below further instructed the jury that in 
ascertaining the damages to the land of the appellant by 
the taking! of a right of way through it for the out-fall 
sewer, they shall consider whether, under the plan of 
said out-fall sewer set forth in this proceeding and its 
operation in accordance-with the said plan, the tides and 
waters of the Potomac river, by their natural action, 
force and flow, will carry to and deposit on any part of 
appellant’s, land, any of the sewage that will pass through 
said out-falf .sewer, and if they so find, they will con- 
s ^sider''whether Said; 'sewage when so deposited, will give 
forth foul, poisonons or unhealthy odors, exhalations, gases 
or vapors, and if they so find, they will consider the 
effect, if any, of said sewage when so deposited, and said 
odors exhalations or vapors, upon the value of said 
whole tract of land and appurtenances thereto remaining 
after the taking of said right of way for said sewer. 
(Rec., p. 15, No. 8.) 

;■ The court thought that if sewage were deposited upon 
the appellant’s land, as stated, it would be a taking under 

4 

the fifth amendment to the constitution of the United 
States which provides: “nor shall private property be 
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taken for public use without just compensation.” This 
is fully sustained by the authorities. Puntpelly vs. Green 
Bay Co., jj Wallace, 166 ; Armond vs. Green Bay Co., 
31 Wis., 316 ; Baltimore , etc., R. Co. vs. Fifth Baptist 
Church, 108 U. S., 317 ; Winn vs. Rutland, 32 Vt., 481 ; 
Lewis on Eminent Domain, Secs. 33 to 39 inclusive. 

The fact that the sewer passes from appellant’s laud 
into that of Grimes and thence into the river does not 


alter the case. The property taken under the plan was 
not simply the right of way through his property, but 
his right as owner of his land to the protection of the 
natural barriers whence the sewer came and whence it 


went against the deposit.on his land of the sewage of 


Washington, flowing back through the cut upon the 
tidal waters of the river. That right was a part of the 
property in his land and the condemnation under the 
law amounted to a taking of this right and consequently 
a taking of his property in the land pro tanto for which 
he was entitled to compensation under the constitution. 
Eaton vs. B. C. & M. R. Co., 31 N. H., 304 7 Htiffmire 
vs. Brooklyn , 22 N. Y. App. Div., 406 ; lo.^N. Y., 384 ; 
Stock vs. Boston, 149 Mass., 413 . / iy piu * t>3 j 




“ One who commits a tortious act is liable for any 
injury which is the natural and probable conse¬ 
quence of his misconduct. He is liable not only for 
these injuries which are caused directly and immedi¬ 
ately by his act, but also for such consequential in¬ 
juries as according to the common experience of 
men are likely to result from his act. And he is 
not exonerated from liability by the fact that inte<<V*£ K ^ 
ing events or agencies contribute to the injury. 

The true inquiry is whether the injury sustained was 
such as according to common experiences and the 


/ 





usual course of events might reasonably be antici¬ 
pated.” Herryvs. Feitner,ii 8 :Mass.,‘ 131 ^ . 

’ 4 4 • i 

The granting of the eighth instruction, however, does 
not wholly depend' upon the constitution. The law’ 
under which the condemnation was made, Secs. 488’ 
and 489, Chapter 15, Code D. C., provides that “ the 

jury shall decide what damage each owner will sustain 

• , * • • ) 

by reason of the taking of his land for any of the objects 

I* 

aforesaid.” The deposit of setoage,-as argued above, 
would be a taking but if it be only a consequential dam¬ 
age its allowance would be authorized by above section. 
Such damage may be recovered under constitutions which 
give compensation for property damaged or injured for 

4 ^ - 4 

public use. Chicago, etc., R. Co. vs. Derke, 148 III., 
336 ; lb. vs. Leah, 1 §2 III., 249 4 see also 38 Neb., 2814 
82 Tex., 383 . And' the same construction will be given 
to those words in a statute containing them. •' Here, of 
».course, they must.be recovered in the condemnation pro- 
ceediugsand not by action. The right aud remedy are 
wholly, dependent upon the constitution or statute. If 
there be a right to compensation and no remedy given a 1 
common law action will lie. If the statute provides a 
remedy that is exclusive. 14 la., 2964 104 N. Y., 684 
13 R. I., 174 171 Mass., 2234 68 Minn., 89 . Z 

The appellant will suffer special damage by the opera¬ 
tion of the sewer. Smith vs. Sedalia, 132 Mo., 283 ► 
u Wherever private property is depreciated in value by 
reason of a nuisance or by reason of an act which, but 
for the statutory authority, would be a public nuisance, 
the owner of the property sustains a special and peculiar 
damage different from that sustained by. the public in 
general.” Lewis on Eminent Domain, vol. 2 , sec, 633 . 

Prom what has been said regarding appellant’s eighth 
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instruction it is not apparent why the court below rejected 
his ninth one (Record, p. ‘16), which asked that the jury 
be instructed to consider the effect, if any, upon the value 
of appellant’s land, of the odors, etc., which would emar 
nate from the sewerage after being emptied in the river 
and be brought upon and over said land by the air or 
wind, if all these be found. 

There does not seem to be any difference between a 
current of water and a current of air, as motive power, 
and the* difference announced was that sewerage deposited 
was a taking , whereas odors brought by the air were con- 
sequeutal damages and not recoverable, being damnum 
absque injuria. 

\ The right to pure air is property, and to interfere with 
\ the right for public use is to take property. Baltimore 
& P. R. Co.- vs. Fifth Baptist Churchy 108 U. S ., 5/7 / 
Penna. R. Co. vs. Angel, 41 N. f, Eg., j/ 6 ; Cogswell 
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vs. New York. etc. R. Co.. 103 N. Y.. 10 : Lewis on Em-, A ^ 

tnenl Domain. voL i, see. 152 . ' % tf ^9 / o7 144 a^. t 

This question has been fully considered in a recent case 
and decided in accordance with the above statement of 
the law; and the court’s attention is specially invited to 
it. Baltimore Belt R. Co. vs. Sat tier, 100 Md., 306 . • 

Even if this were not so, such damages are recoverable 
in this proceeding by force of the statute under which it 
is conducted and which expressly provide that the jury 
shall decide what damage each owner will sustain by rea¬ 
son of the taking of his- land for the object of the con¬ 
demnation. The meaning of the word damage in a con¬ 
demnation suit wherein only a part of a tract of land is 

* 

taken has been already treated. 

Appellant’s thirteenth instruction requires the jury to 
“ consider whether persons who may wish to buy said re- 
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mainiug land and appurtenances- will, in the exercise 
of reasonable judgment and care, be apprehensive that 
said sewer and operation will, under the plan thereof set 
forth in this proceeding, damage said remaining land and 
appurtenances, and if they so find, they shall consider 
the effect, if any, of said apprenension upon the value of 
said remaining land and appurtenances (Record, p. 17), 
and was rejected by the court.” Such damages, of course, 
cannot be recovered under the Constitution {which only 
provides for just compensation where private property is 
taken for public use), fry an adjoining proprietor, no part 
of whose land has b^en taken for the works, but they are 
allowable under the Constitution in a condemnation pro¬ 
ceeding. “ Just compensation,” 1m.wrmr^ as used in the 
Constitution, means a fair and full equivalent for the loss 
sustained by the taking for public Use ( Lewis on Eminent 
Domain, VoL 2 , Sec. 462 ), and authorities there cited; 
and when part of a tract is taken, just compensation in¬ 
cludes damages to the remainder (Id., Sec. 464 ). Like¬ 
wise, the statute,, under which this condemnation took 
place, expressly authorizes damages to such owner. 

Lewis on Eminent Domain, VoL 2 , Sec. 230 . 

The leading case on this subject , ]»■■ ggii 

thr nnljr min r that of Essex vs. Local Board of Acton , 
Law Reports , 14 Appeal Cases , House of Lords , 134 . 
Said Board condemned part of a tract of land for sewer¬ 
age works and the jury awarded a certain sum for dam¬ 
ages to the remainder of the land: from the proximity of 
the works and its effect upon the value of said remainder, 
from the disposition of people to shun such localities. 
This award was appealed to the Queen’s Bench Division 
and there'sustained, thertcfes appealed to the Court of Ap¬ 
peals and reversed; and thence appealed to the House of 


/ 2 . <f fa*- 


/ 



12 


* 


Lords, where the Court of Appeals was reversed, and the 
Queen’s Bench and award sustained. This proceeding 
was a condemnation under .‘‘The Lands Clauses Act,’” 
which provided for a verdict for “the .sum of money .to 
be paid by way of compensation for the damage, if any; 
to be sustained by the owner' of the -lands by reason of 
the severing of the lands taken from the other lands of 
such owner or otherwise injuriously effecting such lands 
by the exercise of the powers of this or the special act or 
any act incorporated therewith.” Lord Halsbury, L. C., 
Lord Watson, Lord Fitzgerald, Lord MacNaughten, hied 
separate opinions, but all concurred' in the decision. 
Following are extracts from Lord MacNaughten’s opinion. 


“ It mav* be said that an adjoining lessee or owner 

^ ,5 <•' 

from whom no land is taken, might suffer in the 
same wav,.and that he would be without redfess. 

I * ** ^ * 1 t * • » 

That is true. But I cannot see why a person whose 
case is within the spirit and within the very letter 
of the Act should be deprived of the full measure, of 
compensation because his neighbor, who is' not 
within the Act at all, is perhaps hardly dealt with.” 
p. 177. 


* ' “ It was said that the objection - to a sewerage farm 

comes from an unfounded apprehension of possible 
mischief. Does that matter? Call it what you will, 
ignorance or prejudice, or fancy, the loss to the 
.owner who may want to sell is not the less real. In 
such a case apprehension of mischief is damage of 
itself, .and the depreciation in value must be the 
. measure of compensation if the owner is to be com¬ 
pensated fairly.”' p. 177. ' ‘ 

/s f" lA 3^' * 

The 'terms • “ damaged,” “injured ” and • “injuriously 
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affected ” are synonymous. Lewis on Eminent Domain, 
vol. r, sec. 222 and 235 . 

The United States Supreme Court has said that where 
the Government condemns part of a tract of land, the 
damage to the remainder of that parcel arising from the 
probable use which the' Government will make of the part 
taken is a proper subject- of award. Sharp vs. U. S., rgi 

U.S., 341 • 

The fact that the damages claimed do not arise entirely 
from the sewer in the right of way through appellant’s 
land does not defeat his right to them, for the sewer is 
an entirety, consisting of a continuous structure of masonry 
or concrete and providing for a continuous stream of sew- v 

age, and there can be no apportionment This has been . * 

decided by the Court of Appeals of Wisconsin in a very 
elaborate and able opinion. A railroad was constructed 
in the middle of a street without proper authority, andV >,^4 * 
an abutting owner whose title went to the middle of the 
Street su^’for ^atuages v ‘\'|^ie\fairro?id pleaded ( 1 ) that it 
was not wholly on his land and hence there could be no 
recovery, ( 2 ) and if a recovery, then the damages should 
be apportioned, regard being had to the part of plaintiff’s 
land occupied. 

The court denied this and allowed all the damages 
suffered from the existence of the rail road. This was 
an occupation laterally and in appellant’s case it is 
longitudinally but it is insisted that the principle is the 
same. Blesch vs. The C. & N. R. Co., 48 Wis., 168 ; 

Pape vs. N. Y, & H. R. R. Co., 77 N. Y. S., J 25 . /Z. 7 ’//? -LCb 

Appellant’s fourteenth instruction (Rec., p. 17) an¬ 
nounced the doctrine that “ if a witness qualify as an expert 
on the value of said land and testify as to such value, he 
may be asked the effect, if any, of the construction and 
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operation of said out-fall sewer upon the value of said 
remaining land. The court rejected this also. This in¬ 
struction was based upon the decision in Taft vs. Conmrs. 
138 Mass., 346 , and should have been granted. 

The appellees below argued that the damages which 
might arise from sewerage and odors brought back by 
the waters or air upon appellant’s land should not be al¬ 
lowed in this proceeding but be recoverable, if at all, after 
they had happened, and by action ; and they cited Eaton 
vs. B. C. M. R. Co., 31 N. H., 504 . The difference be¬ 
tween that case and the present one is this: there each 
piece was taken in a separate proceeding, and the plan and 
operation of the .whole work was not disclosed, so 
that damages which might arise from the construction or 
operation of the work in the neighboring lands could not 
be foreseen and allowed for; but in this proceeding the 
plan of construction and operation of the whole work 
was disclosed and the whole damages to appellant’s land 
' could be foreseen., 

In the former case there was no presumption that such 
damages had been allowed by the jury ; in the present 
case there is. 

The appellant’s appeal is properly taken. Joint owners 
should appeal jointly, but owners of distinct interests 
should appeal separately. 

Lance vs. C. M. St. R. R. Co., 57 La., 636 . 

Dixon vs. Rockwell, etc. R Co., 73 la., 367 . 

Chicago, etc. R. Co. vs. Ells, 32 Kans., 41 . 

* * 

' Bombeck vs, Essex County Bank , 62 N. J. L., 394 . 

Respectfully submitted, 

F. Snowden Hill, 
Attorney for Geo. J. Setifferle. 
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1 

The appellees concede that since a part of appellant’s 
land is taken for a public use, he is entitled to the dam¬ 
ages which will result to the remainder, both from the 
taking of the part and the use to which it will be put; 
and also that the damages, once assessed, will include all 
injuries to said remainder from the taking of the part for 
the use proposed. They insist, however, that the appel¬ 
lant is claiming “ prospective damages which have no rela - 
tion to the taking of the particular land and the placing oj 


f 




2 


the particular structure proposed upon it” (Appellees 7 
Brief, p, 3.) 

In the first place all damages, other than the value of 
the land taken, must be prospective in a proceeding to 

condemn land for a work to be thereafter constructed and 

« 

operated; and in the second place, the damages claimed 
by appellant, in his 1 instructions Nos. 9 and 13, do arise 
from the part of the land taken and the placing of the 
particular structure proposed upon it. The present pro¬ 
ceeding's not a several one in which appellees seek to con¬ 
demn only a right of way for a sewer through appellant’s 
land without disclosing their plan of route and oper¬ 
ation but a joint and several one in which they seek to ob¬ 
tain all rights of way theretofore unacquired and neces¬ 
sary for an outfall sewer from the city of Washington to . 
a point in the Potomac river near the Naval Magazine, 
and the entire plan of route, construction and operation is 
disclosed. The mere taking of said right of way through 
appellant’s land and the construction therein of the walls 
of the sewer, unconnected at either end, would damage 
his laud very little, for without such connections no 
sewerage from Washington City could either reach it or 
pass from it into the intervening land and. thence under 
the river, to its outlet. The cases of Eaton.\ s. B. C. & 
M. R. Co., 51 N. H., $ 04 , and Thompson vs. Androscog¬ 
gin R. Imp. Co., 54 N. H., 545 , fully establish that an 
owner of land has a right to the protection of a natural 
barrier against the overflow of a river upon said land, 
that this right is a part of his property in said land, and 
that the destruction of such natural barrier is a taking of 
said right and consequently a taking of his property in 
said land^ro tanto for which he is entitled to compensa¬ 
tion. Since the appellant’s right of way will be taken, and 
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his rights of protection, on either side, furnished by the 
neighboring lands against the sewerage discharge and its 
natural consequences, the award should include, and will 
be presumed to include all present and future damages 
for the specified construction and operation and those 
consequences which will naturally follow. The very pur¬ 
pose of this proceeding is to acquire all this, and to pre¬ 
vent future actions at law, and to settle the damages once 
for all. 


‘ 1 2 

The appellees contend that the damages claimed by ap¬ 
pellant “ could result only from the location of the outlet 
at the point indicated in the middle of the Potomac River 
without any relation to the particular land of the appellant ' 
which has been condemned 1 ” ( Appellees' Brief p. f). 

The damages claimed by the appellant do not result 
only from the outlet in the river. That outlet by itself, 
can and will do no injury to his land unless connected 
with the outfall sewer of which the portion in his land 
will be an integral and indispensable part. His damages 
will result from the entire work and the entire operation, 
and cannot result from less than the whole. The scheme 
is more than a sewer—it is an outfall sewer through 
which practically all the sewerage of W'shington City 
(now otherwise disposed of) will, be pumped and thence 
discharged through one outlet into the Potomac River; 
there to be treated by the forces of nature, including the 
waters of the river, whose flood-tides will wash appellant’s 
land, and the air above which will pass therefrom over 
his land. In other words,, sewerage ' reduction-works, 
partly artificial and partly nattmd; of which appellant’s 
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land taken is a necessary part. The court, in the case of 
Chicago , etc., R. Co. vs. Van Cleave , 52 Kans. 667, uses 
this pertinent language: 


“ It may be conceeded that if the railroad com¬ 
pany had constructed its road just over the line, 
entirely on the town site, without appropriating 
any of the plaintiff’s land for its right of way the 
plaintiff could not recover anything therefor. 
This often appears to work great hardship * * * 

That, however, is not the case under consideration. 
Here the company concedes the necessity of hav¬ 
ing a portion of plaintiff’s land for its right of 
way. It seeks to condemn the right to use it for 
necessary purposes connectep with the construc¬ 
tion and operation of its road. * * * The 

right to condemn the land is based on a necessity 
existing or, at least, supposed to exist, that the 
company should have it for use in connection with 
its road.’ We think the cuts, embankments, 
tracks, ditches and right of way are to be con¬ 
sidered as one entire thing in determining the 
plaintiff’s damages. Usually the appropriation of 
narrow strip along one of the boundary lines of a 
tract of land results in comparatively little 
damage to the land not taken but it is not always 
so, and where any portion of the plaintiffs land 
is condemned,. we are unable to conceive any rule 
by which the plaintiffs damages could or should 

be measured at either more or less than the 

% 

whole damage which he actually sustains by 
reason of the appropriation of his land and the 
• construction of the road.’! • . 

1 ' r 
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The Court of Appeals of Maryland, in an action for 
damages to a property not adjacent to the mouth of a 
railroad tunnel, (another lot intervening) from smoke and' 
unwholesome vapors emitted from Said tunnel and 
carried by the air upon said property, allowed the same, 
and in part, said : 

“If it be assumed that the Legislature of Mary¬ 
land intended to confer power upon the defendants 
not only to use the open cut and tunnel but also, 
to use them in such a way as is alleged and ad¬ 
mitted, i. e , to the serious injury of the plaintiff 
and his great discomfort and at the same time 
deprive him of all remedy, such legislation would 
we think, clearly be invalid.” 

Belt R. Co., vs. Saltier, 100 Md ., 326, 7, 8, 9. 

See also, Blesch vs. Chicago &c., R. Co., 48 
Wis., 184., a very important and well reasoned 
case ; and Savanna vs. Loup, 47 III., 214. 

3 . 

I 

The appellees further contend that “the damages which 
he (appellant) asks to have considered are damages which 
result from and are incidental to the installation of a 
terminal sewage system for the City of Washington, and 
as such are shared by all owners of property in the same 
vicinity in common with the appellant ” ( Appellees' Brief 

A 3 •) 

This means, apparently, that the outlet of the outfall 
sewer is in a tidal river which is a public highway and 
that the damages claimed are for the interference with a 
right which appellant enjoys in common with the public, 
hence dammum absque injuria. 


* 


f* 
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If this were an action at law for the damages claimed, 
and no part of his land had been taken, appellees’ con¬ 
tention would certainly be sound as to appellant’s 13 th 
instruction and probably not so as to his 9 th instruction, ' 
for the recovery would then be only under the constitu¬ 
tional provision against a taking. 

This, however, is a condemnation proceeding not only 
under the constitution but, also, under the Code which 
provides for damages for a taking ; and the taking of a 
part of appellant’s land for the public work furnishes the 
ground of action carrying with it the natural conse¬ 
quences thereof, even if they be such as will be shared by 
all owners of property in the same vicinity. Such 
damages cannot and will not be segregated and appor¬ 
tioned. Blesch vs. Chicago &c., 48 PVis., 184. 

But the appellant’s land will be specially damaged by 
the location of the sewer and the tidal deposits thereon of 
sewage therefrom which, as well as that remaining in 
the river, will pollute the air above, thence passing upon 
and over said land; and as owner he will sustain an in¬ 
jury to his property-rights peculiar to himself and dif¬ 
ferent in kind from that sustained by those who use the 
river for travel, fishing, etc. The injury is not of the 
same kind, differing in degree only; it is an additional in¬ 
jury caused by the impairment of an entirely distinct 
right. Lewis on Eminent Domain , vol. 2 , sec. 633 E.; 
Smith vs. Sedalia , 132 IVis ., 201 : 

“ The acts that a legislature may authorize 
which, without such authorization, would consti¬ 
tute nuisances, are those which affect public high¬ 
ways or public matters in which the public have 
an interest, and over which the public have con¬ 
trol. The legislative authorization exempts only 
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fioin liability to suits, civil or criminal, at the 
instance of the State; it.does not affect any claim 
of a private citizen for damages for any special 
inconvenience and discomfort not experienced by 
the public at large.” Fifth Baptist ,<Church case , 
108 U. S. 332. 


4 

The appellees further say : “ The theory upon which the 
appellant bases his contention is that such damages would 
be presumed to have been considered in this proceedings 
and that he will be precluded from asserting claims fo : r 
such damages in the future by reason of the award and 
judgment in this case. It is to be noted that• nearly all' 
of the authorities cited by the appellant are • suits for 
damages , and on their face are authori ties against the pro¬ 
position which he contends for." (Appellees’ Brief, p. 3 ). 

A taking for public use, under statutory authority, may 
occur either by condemnation proceedings or without 
them, by the execution of the work. In the latter case 
the owner must recover by action at law, in the former 
by and in the condemnation proceedings, but . in either 
case the same rules govern the recovery. For this reason 
appellant quoted the cases of actions at law referred to. 

The English courts decided that the words “ injuriously 
affected ” do not create new rights and mean those recog¬ 
nized at common law. which would be enforceable but for 
statutory provisions; and when not enforceable, only so 
because courts are the creatures of the Sovereign or the 
State and subordinate thereto. Hence, when a. legisla¬ 
tive act permits private property to be taken for a public 
use without providing compensation therefor, it is a loss 
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without a remedy— damnum absque injuria. The Amer¬ 
ican courts have followed the English courts and like¬ 
wise construed the words “damaged” and “injured” 
found in our constitutions and statutes. Rigney vs. Chi¬ 
cago, 102 III., 80 . Without statutory authority there 
would be a trespass at common law and the damages re¬ 
coverable would be for the act of trespass, coupled with 
all the natural consequences thereof. A trespasser is 
liable for the natural and probable consequences of his 
act, although it may not have been the nearest cause of 
the injury in the chain of events, and recovery must be 
had for sncli damages by action of trespass vie et armis, 
and not for consequential damages by action on the case. 
So, also, where the trespass is the proximate or efficient 
cause of injury afterwards accruing, or where the act'of 
trespass and its consequences constitute but one transac¬ 
tion, as the tearing down of a fence and the escape of 
cattle thereby. A. and E. Enel. Lazv, Vol. 28, p. 605. 

The city of Brooklyn owned a sewer which ended in 
the river whose tides carried the sewage discharged there¬ 
from upon an oyster bed (planted therein with legislative 
sanction) and destroyed the same. The owuer sued for 
damages and the Court of Appeals of New York said : 

“The act of the defendant in pouring its sew¬ 
age upon the laud was not consequential. It was 
as direct as though it had been discharged upon a 
piece of land owned or rented by the plaintiffs and 
and used for farming or gardening purposes. In 
the latter case a municipal corporation could not 
successfully defend its trespass, because it was act¬ 
ing under legislative authority, or because its sew¬ 
age had been carried to the lands of the person 
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complaining over the lands of others . The fact 
that plaintiff’s land was tinder public water, and 
that ciefendant’s sewage was discharv ed upon it, 
after passing through three hundred feet of public 
water, the land under which was not in the pos- 
sion or control of the plaintiffs, does not differen¬ 
tiate this case in principle from the illustrative 
case of a discharge of sewage upon surface lands. 
In either case the injury is so direct as to amount 
to an invasion of a private right which no legis¬ 
lation, sanction or direction can justify or excuse.” 

“ We have not lost sight of defendant’s conten¬ 
tion that the deposit of sewage 011 the plaintiff’s 
land was not a taking of their property. We are 
of the opinion that any direct invasion of a man’s 
land is a taking of his property within the mean¬ 
ing of the constitution.” Huff mire vs. Brooklyn , 
162 N. K, 586; see also Derry vs. Flitner , 118 
Mass., 131; U. S. vs. Alexander , 148 U. S., 186. 

The Constitution of the United States provides, “ nor 
shall private property be taken for public use without 
just compensation ” ( 5 th Amendment); and the consti¬ 
tution of some of the States have similar provisions 
while those of others provide that private property shall 
not be taken or damaged for public use without just com¬ 
pensation. The damages claimed by appellant would be 
recoverable, in a condemnation proceeding, under the U. 
S. Constitution, but he does not need to argue this since 
the Code of Law of the District of Columbia , Chapter 
15, Sections 488-489, under which this proceeding was 
instituted, expressly allows the “ damage each owner will 
sustain by reason of the taking of his land for any of 


the objects aforesaid .” The words “damages” or 
“ damaged ” include not only the taking, but any physi¬ 
cal injury not held to be a taking; Lewis on Emiment 
Domain , Volume /, Sections 23 J -4-5a ; and also conse- 
quental injuries, for the Supreme Court of the United 
States has said : 

“ When a State Constitution provides that 
private property shall not be taken, appropriated 
or damaged for public use without just compensa¬ 
tion, a railroad company constructing its road f 
in a public street under a sufficient authority from 
the legislature or municipality is nevertheless 
• liable to abutting owners of land for consequential 
injuries to their property resulting from such con¬ 
struction,” Hot Springs Railroad Company vs. 
Williamson , 136 M. S., I2r. 


5 

The Appellees further say, (Appellees’ Brief, p. 14 ), 
“ the elements of damage involved in the instructions are 
too remote and speculative to be submitted for the consider¬ 
ation of a jury." 

The damages claimed are the natural results of the 
construction and operation of the out-fall sewer; and the 
effect of discharging the sewage of Washington City in¬ 
to the Potomac River is well known, so well knowu in 
fact, that this knowledge hss caused the out-fall sewer. 
The speculation is wholly on the part of the appellees 
who set up theories untried under similar conditions and 
claim that the out-fall sewer built and operated in accord¬ 
ance therewith, will do away with the evils now existing 
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from discharging the city’s sewage into the river. Their 
evidence, not that of appellant, is similar to that offered 
in Wallace vs. Jefferson Gas Coal Company , 14J Pa . 
St., 20$ ; which case well points out the difference be¬ 
tween natural and incidental damages and remote and 
speculative ones. 

“ When part only 'of a parcel of land is taken for a 
highway the value of that part is not the sole measure of 
the compensation or damages to be paid to the owner but 
the incidental .injury to the part not taken is alo to be 
considered.” Bauman vs. Ross, 16 7 U. S. 574; See 
also, South Buffalo R. Co.) vs. Kirkover, 17 b N. Y. 306 - 

6 

Appellant’s first and fourth assignments of error (prac¬ 
tically the same, and involving the rejection of his 9th 
instruction) have been considered in his brief-in-chief 
(p. 10), and further elucidated by the principles and au¬ 
thorities heretofore discussed in this reply brief, and it is 
not necessary to consider them at greater length. 

• • 7 

Appellant’s 2 nd and 5 th assignments of error (prac¬ 
tically the same), involve the rejection of his 13 th in¬ 
struction, and from their importance justify a more ex¬ 
tended discussion than is given them in his brief-in¬ 
chief. (Pp. 10, bottom 11 , 12 , 13 .) This instruction re¬ 
quires the jury to “ consider whether persons who may 
wish to buy said' remaining land and appurtenances will , 
in the exercise of reasonable judgment and care , be appre¬ 
hensive that said sewer and operation will , under the plan 


/ 
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thereof set forth in this proceeding, damage said remain¬ 
ing land and appurtenances , and if they so find they shall 
consider the effect , if any , of said apprehension upon the 
value of said remaining land and appurtenances." 

The element of damage forming the basis of this in¬ 
struction is not only proper but fully sustained by decis- 
isions of fhe highest authority, supported by well-reasoned , 
opinions. 

The House of Lords in Essex vs. Local Board of 
Action , L. R., 14 Appeal Cases , 154, sustained an award 
of damages to the remainder of a tract of land (of which 
a part was taken, by condemuatiou, for sewerage works) 
based upon the appreheusion of possible purchasers or 
teuants and the disposition of people to shun such a 
locality. All the law lords concurred, and each filed an 
opinion, Lord MaeNachten in part saying: 

“ It was said that the objection to a sewerage 
farm comes from an unfounded apprehension of 
possible mischief.. Does that matter? Call it 
what you will, ignorance or prejudice or fancy, 
the loss to the owner who .may want to sell is 
not less the real. In such a case apprehension of 
mischief is damage of itself, and the depreciation 
in value must be the measure of compensation if 
the owner is to be compensated fairly.” (p. 177 .) 

“ When lands are required for the purposes of a 
public undertaking and the owner claims com¬ 
pensation for injury to other lands therewith I 
think the tribunal which assesses compensation 
is bound to take into consideration the -purposes 
of the undertaking, the consequences likely to 
result from the execution of the works on the 
lands required and any alteration in the character 
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of the property which these works site calculated, 
to bring about.” (p. 178 .) , - 

The sewage works spoken of were to be ffie outlet of 
a sewer, and without it and the sewage discharged through 
it the buildings upon plaintiff’s land would be a harm¬ 
less mass of bricks and mortar. This* was the reason 
given by the judges for rejecting the argument that the 
jury should consider the buildings without regard to their 
connections and manifest purposes. 

The Court of Appeals of Tennessee, in a Condemna¬ 
tion case, has also said: 

» ' * . 

“There may be reasonable apprehension of 
danger from inherent defects and unavoidable 
accidents, notwithstanding skilful construction 
atid careful operation of the improvement. If so, 
such apprehension, so far as it depreciates the 
present market value of the land taken is an 
element of incidental damages and should be con¬ 
sidered by the jury in making up their verdict.” 
Alloway vs. Nashville , 88 Tenn ,, j/o, 526. 

The Supreme Court of the United States, in an action 
at law, has decided that the measure of damages against 
the maintenance of a nuisance affecting real estate is not 
simply the depreciation of the property, but the jury may 
also consider personal discomfort which may be produced 
by the nuisance and any causes which give rise to a con¬ 
stant apprehension of danger , “ even if there be no arith¬ 
metical rule for the estimate .” (p. 325 .) It must not be 

overlooked that this apprehension arose not from the 
nuisance of the railroad company adjacent to the church, 
but from the incidental and necessary passage of engines 
in and out of the engine house over the side walk which 
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led to the church and belonged in fee to the city. The 
passing in and out was a part of that nuisance, just as 
the sewer through Grime’s land and ending in the outlet 
in the river (together with its operations) will be a part 
of what would be, but for statutory authory, the nuisance 
of the sewer in appellant’s land. Fifth Baptist Church 
case, 108 U. S., 317. 

It has been frequently decided, in actions at law , that 
damages cannot be recovered ‘ for depreciation in the 
value of neighboring property caused by the location of a 
public shool-house, asylum, jail, fire engine honse, market, 
municipal building, or police station. Lewis on Eminent 
Domain, vol. r, sec. 236; also 103 Cal., 614; 107 Mo., 
82; 77 Ga., 336; 98 Ga., too; 102 III., 80. But no 
case has been found in which such depreciation was re¬ 
fused as an element of damage in a condemnation proceed¬ 
ing. The principle of the above decisions is that the use 
is such is a neighboring proprietor may make of his land 
without violating the rule sic utere tuo ut alicmnn non 
Icedas / but where the use amounts to a nuisance an ac¬ 
tion by the neighboring owner will lie, Fifth Baptist 
Church case, 108 U. S., 317. And where a part of a 
tract of land is taken for a public use, which will or may 
amount to a public nuisance, such as a hospital for in¬ 
fectious diseases, an abattoir, a warehouse for high ex¬ 
plosives, or sewerage works, the depreciation in the value 
of the residue of the land from the apprehension of 
damage therefrom on the part of would-be purchasers or 
residents is an element of datnage to be considered by 
the jury. 

.8 

Appellant’s fourteenth instruction should have been 
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granted. Appellees are mistaken in saying that in the 
case of Taft vs. Connors, 138 Mass., 146, the questions 
asked “ related to the placing of the particular structure, 
upon the particular land.” A reading of that case (pp. 
529 - 530 ), will show that the questions there asked, as in 
this cass, related to the effect of the whole work upon 
the value of the land not taked. This question is treated 
of in Lewis on Eminent JDowain, Vol. 2. Sec. 436. 

9 

It may be well to briefly comment on the cases cited 
by the appellees. 

Lewis on Eminent Domain , Section 568, is quoted as 
authority “ that only such damages to the remainder can 
•be recovered as result from the construction of the work 
upon the land to which the assessment relates. Section 568 
must be read in connection with Section 567 , and means 
that where a condemnation proceeding is several and 
does not disclose the plan of construction and operation 
of the whole work there is no presumption that damages, 
which subsequently accrue to the land in question, were 
allowed in the award. It should be noted that this con¬ 
struction tends to protect and enforce an owner’s right 
to damages which would otherwise be defeated without 
any compensation at all, and the references given by the 
author under said Section 568 do not sustain the appel¬ 
lees’ contention. One of these, 32 Kans., 66, decides the 
contrary to the fullest extent. 

■ Eaton vs. R, C &. M. R. Co., 51 N. H.,.505, and 
Delaware & .Raritan Canal Co, vs. Lee, 22 N.,J. Law, 
243 , did, not decide -that tlie.damages .claimed, by appellant 
cannot be .considered in a condemnation case. Each of 
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them only decided that there was no presumption, from . 
their respective records, that the damages claimed had 
been allowed in the award, and that the plaintiff was not, 
under the circumstances, estopped from his action by the 
mere fact of the condemnation proceedings. Had the 
proceeeings, by any possibility, been broad enough to 
embrace the matter of the claim, or had the award, in 
fact, allowed any damages therefor plaintiff would have 
been estopped. 

Csty of Glasgow, &c., vs. Hunter , L. R. 2 App. Cases, 
H. L. Scotland, jS is overruled by Essex vs. Local Board 
of Action, supra , which decides, contrary to the Hunter 
case, that damages from construction and operation com¬ 
bined must be considered. Also the property, for injury 
to which damages were claimed by Hunter, did not be¬ 
long to that of which a part was taken by condemnation. 

The Massachusetts cases, /yS Mass., 540; 103 Mass., 
6;. 103 Mass., 15, which lay down a rule of proximity 
and apportionment have only found approval in Iowa 
and are now discredited by the later case of Lincoln vs. 
Commonwealth, 164 ' Mass., j68, which referred to the 
unanswerable logic of Essex vs. Local Board of Acton , 

* 

L. R., 14 App. cases, 154, and Blisch vs. Chicago, 48 
iVis., 168, and only refrained from overruling the cases 
cited because of the length of time the rule had been in 
force. 

Transportation Company vs. Chicago, 99 U. S., 636, 
related to change of grade of a street and the temporary 
obstruction of a navigable river by the municipality while 
building a tunnel as a part of said street; and the decision 
was based upon the rule that when a street or highway 
is laid out, compensation is given once for all, not only 
for the land taken, but for damages which may at any 
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time be occasioned by adapting the surface of the street 
to the public needs. Lewis on Eminent Domain , Vol. 
i, Sec. 94, -56/. 

Gibson vs. U. S. 166 U. S. 269, was a case decided 
entirely upon the constitutional right of the government 
to improve the navigation of a river, and involved conse¬ 
quential injuries to, without any taking of, plain tiff’s 
land to found an action upon. 

Meyer vs. Richmond, 172 U. S. 82 , was decided wholly 
upon the ground that the Virginia Courts had decided 
the case as they construed their laws, and there was con¬ 
sequently nc violation of the 14 th amendment to the 
U. S. Cqnstitution which forbids a state from- depriving 
a person of property witliout due process of lew. 

High Bridge Lumber Co., vs. U. S. et al., 69 Fed. R. 
320 denied, in a condemnation case, consequential 
damages that might arise from the taking of land but it 
was a proceeding at common law and no other case has 
been found similar to it either in the United States or 
State Courts. This case, however, decided that where 
the condemnation takes place under a statute, which pro¬ 
vides for the allowance of damages, the rule contended 
for by appellant is to be followed. 

Respectfully submitted, 

F. Snowden Hill, 

AWy for Appellant . 






